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COMMONWEALTH OF VIRGINIA 

-CMLA TION 
RUL 

.... . W.. .. J· ............................. .. ... ~.!2.-~.t.'::'.~. ,., ...... n ...... ~ ........... ,._ ................ , •••• ~ .. ............. Circuit Court 
N S ~ ~r 

-···----· .. ........... , ........... ~-· ···•U•\·' ·· ............ tf ..... , .l ,, , •• , .... " •. . " .. '''" li~Hf1••· .. ,o,ru•W•• .. ·••I•• ............... ,, •. ,, ,.,_,, ········,...-·· ·-·· tt - ·- ..... 

ADDRESS 

TO: 

. 5 . 4-<-y ___ A .: ....... ,( .. d r-.,s ot"J 

___ ..___.,~- --•••••-..... ••••••1•••••••••• ••• • ••••~• • .. •• nH ih•• •~ 

_.,._,__ -- -··--•·••···· ..... ,_,..,,, ..... ,, .. , ............. , .. . 
The party upon whom this summons and the attached complaint are served is hereby notified that unless 
within 21 days after such service, response is made by filing in the clerk's office of thJs court a pl ding 
in writing, in proper legal form, the allegations and charges may be taken as admitted and the court may 
enter an order, judgment or deoree against such party either by default or after hearing evidence. 

Appearance in person is not required by this summons. 

Done in the name of the Commonwealth of Virginia. 
1-;) 7~\ 

~:. _).:., .. ~\ J. J:i~k K<!nned,, Jr., Ckr Clerk 
DATE 

Instructions: . .. .... ·-

fORMCC-l400MASTBR 10/ll 
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V RbIN A: 
IN THE CIRCUIT C00RT OF WISE COUNTY 

TI MOTHY W. McAFEE 

vs . Case N0. : CL 2021-383: TRIAL BY JURY IS DEMANDED 

C IF'l'ON CAUTHORNE 
M..RLEY GREEN 
S' ISAN DOWNS FREEMAN 
S'"ACEY A. CARSON 
TOWN OF POUND 

PLAINTIFF'S SECOND AMENDED COMPLAINT 

PLAINT:FF 

DSFEt D~ ... TS 

COMES NOW, the Plaintiff, by Counsel, and .subcr.its t:· .s 

f llowing 27\d Amended Complaint se.eking compensat:ory amages, 

pu~itive damages, decla~atory judgment relief, breach of 

cor.crac'tL damages and tortious interference with attorney c ent: 

r:4=:lationship, based upon t'he following faces: 

3... At all timas relevant to this pr0teeding, the unlaw: ,L 

actions of the Defendants occurred in Wise Counc . 

2. The Plaintiff is a citizen of Wise County. 

3 . The Town of Pound is a chartered municip licy in t .. 

4. 

5. 

6 

Commonwealth of Vizginia. 

At all times re1evant to t l is roceedin, Caut:ho ne, Gree 

and Freeman served as member::. of the Town of Pound Council. 

At all times reJ!evan to his ... d · c r .... ce. in , ·arson served as 

the Mayor of the Town of Pound. 

Pursuant to the Town Charter, the Town of Pound may choose 

to enter into an agreement w1·t1 a member of the Virginia 
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Bar for specific term, nd sucl an appointm.nt iz n¢t an 

"at the will of the Town Council" appoin m~nt. 

7. In July 2018, the Town o Pound and he Plaintiff ag eed 

that the Plaintiff '10U1 '3e ve as the Town Attorney for a 

8 . 

specific term of 6 years. 

Pursuant to ·hat agreem nt t eve a 6 year term, 

Plai tiff compl!ied with cha· agreement tw til Mar.ch 2021 

when the Town violat d thd 6greemen . 

9. Prior to March 2021 1 Caut~orne unlawf1lly and tortiously 

interfered with the Plafntiff's attorney client 

re.:.a ionship with t.he Town, by actively solici t.1.ng another 

attorney to replace the Plaintiff . 

10. Cauthorne was motivated by ill will directed toward t.he 

Plaintiff . 

11. On many occasions, the Plaintiff was required pur,suam: ·O 

his duties to the Town of Pound, and noc just to a single 

member of the Town of POU.Ad Cot.rnci.1 1 to correct Cauthorne 

on legal matters and cri LJ c-ize his conduct: as a member of 

the To,m Council. 

12. On or about SepternbeL ?O?. O h.r1z,ugh October 2020, Carson 

falsely accused the Town Cle1 ~- of v io 1 t ng the Virginia 

Freedom of Information Act, and he pubJ,i ly encouraged the 

public to sue the Cl rk fo1 thLs ba.sele.ss allegation. 

Page 2 of 11 



Case 2:21-cv-00033-JPJ-PMS   Document 1-2   Filed 09/10/21   Page 4 of 12   Pageid#: 8

1 . P.s a ir t result of this inct 

FOIA riolatioi:1 Petitio w s filed by ;:. .e p ram:,u_ o_ the 

M1yor, David Ge nt . 

1,. Despi t e the oad aith be is for the petition a 

13. 

l '" . 

being fully informed c,f tlL bad faith of 1..he Petition , 

Cau thorne con i nued to sL1pport the Petition by a -ending 

t he tr1 l a nd off e 1: i ng testimony to s1.1ppor the Petition . 

The res ult o f the Petition was a dismissal . 

Subs .?qt1e n t t o the Fina l Order of dis missa l , Cauthornp 

cont i nued t o provide false scatement s t o t he publi c about 

t:he result of the FOIA litigation, which the Plaintiff had 

to openly correc,t Cauthorne. 

1- . Plainciff criticized Cautlorne and Carson openly f or ac~ing 

com:rary to the best interests of the Town, and subjecting 

the Town to the pote~tial for the payment of additional 

expenses . 

18 . Plain~iff has publicly criticized Carson for her abuse of 

pos i tion as Mayor. 

1~. Plaintiff's criticism of Cauthorne and Carson is a form of 

speech tha is protec ed by the F:i!rst Amendment of the 

United States Constitution. 

2ri . From July 2020 through June 2021, Car.son has served as the 

Mayor of the Town of Pound, and her service has resulted in 

a public outcry for her removal. Her conduce has 
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demon s t r ated a:-. obv-.:.ou.s abuse o: .er a i:.h - :.-c 

incompete nc~ , and misuse of he!." of.:ice, a t. e 

detriment of the Town . 

21 . Carson ' s misbehavior has been the subject of ~·bl_c 

comments t ha t a r e critical of Carson , ·.nclu ing commen~s 

the Plaint iff and others . 

22 . Carson's behavio r has been reported in the l·ca ne~ 

med i a. 

23 . Citizens have compl ai~ed abou t Cars n :r i ng t.he pub __ c 

comment portion of Town Council 1eetings . 

2.! In December 2020 , a Pet:icion f or Rem v al 0: Carson · ·as 

filed . See ~=rached Petit~ n. 

25 . Cauthorne and Carson are political allies. 

26. Plaintiff was identified as a material witness "'ga i nst 

Carson . 

2' • After the Petition for Removal was filed, he n •,\·spa e 

publicly reported tha the Plaintiff sail the alle t· n 

28 . 

29 . 

against Carson were accurate . 

On February 25 , 2021 , Plaintiff was deposed in the Pe iti n 

for Removal action, and testified r;c, the effect that 

C~rson ' s actions wac~anted removal from office . 

CauthorAe and Carson became aware that Pl intiff h d some 

involvement with t he Peti ion for R moval 1..f Cars n. 
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;. ... :. a .·.h C 

and ler i~c mpecence is prote ~e by t!e Fir t. me m n 

the United tates Constitution. 

n 

3_ . The Consti utional Right to speak publicly bout matters o ... 

ublic concern is a well-escablishe Cons itucional Right 

that has existed for deca :ss prior .... o dare· 2 21. 

32 . In February 2021, acting maliciously a. d ·,in 'ictively, 

Cauthorne proposed tha the Todn cerminate the attorney 

client relationship of the Plaintiff and hire a ew 

attorney for the Town. 

33. Plaintiff ~ubl1cly questi~ned Cauchorne about chis re1uest 

and Cauthorne ref used to provide an)· answers to the 

relevant questions. The Mocion was tablea 11d rescheduled 

for a date during the first week of 'March 2021. 

34 . In February 2021 , a vacancy occurred an the To~n Council, 

which required a majority of the Town Council to fill, if 

possible , within 45 days . This procedural requirement is 

!ound in the Town ' s Charter and the Code of Virginia 

3'" • The remaining members of the To,wn Cvltncil ,1ere unable to 

select a r~placement. 

36. Plaintiff ad1i~ed ·he 1emainlng m'mbers of oun-il and 

Carson tha if ·h · ie:,m Ll\llltJ 1n~mb rs of council were unable 

to aelect a ieplacement by a majority vot , then a request 

for a replacement must be Sltbnu tted t~, the Circuit Court 
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Judges, an the Mayor · .. ,as not psrmitted t.o cast "'he 

deciding vote . 

37 . On March 2 , 2021 , the remaining members of Council were. 

unable to select a replacemPnt, and in derogatJ.vn of the 

legal advice of the Plaintiff, Carson cast a vote to have 

Freeman serve as the replac~ment council member. 

38. The actions of Carson, Cauthorne and Gceen in selecting 

Breeman were illegal and unlawf.ul, Anc:l wer.e one ~~nowing 

that they were in violation of law . 

39 . Upon Freeman being illegally selected as a member ~f 

Council, Cauthorne requested that the Town terminate the 

Plaintiff and hue a new attorney as the Town -~ttorney, and 

cited as one of his reaso~s the actions of the Plaintiff in 

criticizing the Mayor for her ab~se of authority . The 

41. 

Motion passed with the followin<IJ person$ v,oting in favor of 

the Motion : Cauthorne1 Green and Freeman . 

The acti ons by Cauthorne, Gr.a.en and Freeman in voting to 

replace the Plaintiff violated the contractual term of 6 

ye:ars, and as a result of that lneach, Plaintiff has 

sustained economic damages . 

Cauthorne intention lly a·nd J.' 
ma ~ciously interfered with the 

Plaintiff ' s attorney client relati nshi 

Pour:ict by so l iciting another a· orn""y t.:o b th 
~ e e attorney for 

wi l1 the Town of 

the Town . 

Page 6 of 1 1 



Case 2:21-cv-00033-JPJ-PMS   Document 1-2   Filed 09/10/21   Page 8 of 12   Pageid#: 12

42 . Cu h e, Green, F~ee.~n ~nd Carson ~i o l~ e the 

Pl intiff' s First F-.mendrren-c. i ts in ~e.~. inat1.n,g - e 

Plaintiff's attorney clien~ relationship wi£h the To 1n 0 

Pound. 

43. In retal!iation for the filing of the Plain-i:f:'s Cornpla.int, 

on March 16, 2021, Cauthorne sought to elimin-te the 

Plaintiff as a law enforcement ufficer . His .ttem~t faile • 

44. The actions by Cauthorne on March 6, 2021 , is indicative 

of his malice toward the Plainti~f, and in ic t've of his 

intent to retaliate against ~he ~lain~iff for exercising 

45. 

L,. 
- 0. 

his Constitutional Rights. 

The 

are 

The 

and 

and 

COUNT 1 : 42 USC §1983 COMPLAI1'T 

allegations of fact recited above in Paragr phs 1-39 

incorpGrated by reference into this Count. 

unconstitutional actions by Cauth rne , Green, fr~eman 

Carson violated the Plaintiff's First Jl.mendmem: Rights 

are actionable pursuant to 42 use §1983. 

47. Plaintiff exercised his Fi.rst Arnendmem: Rights to free 

speech on a matter of public concern. 

48. Cauthorne, Green, Freeman amd Carson retaliated against the 

Plaintiff, and did so intentionall~. 

49. Plaintiff has sustained legal damages hat are compensable 

pursuant to 42 USC §1983. 
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reen, Freeman ~nd ~arson acrsd in conscious and 

disregard to the Plaintiff's First P.mendment 

d the Plaintiff is entitled to pun·tive damages 

Green, rreeman and ~ar~on in _he amount 

is entitled to a~ to.rney' s fees u .,.,_,an to 42 USC 

COUNT 2 : DECLARATORY JTJDGMEHT ACffIOH 

The allegations of fact recited above in Paragraphs 1-39 

are incorporated by reference into this Count. 

5.3. The unc0nstituti0mal actions by Gauthorne, Green, Freeman 

and Carson violated the Plainti.£f's First Amend.me!"'!t Rignt.s 

and are act±onable- pursuant to 42 USC §-1983 . 

54.. Plaintiff e.xe:rcised his First Amendment Rigt-its t0 free 

speech on a mat~er of public concern . 

55. Cauthorne, Green, Freeman and Carso,n retaliated against the 

Plaintiff , and did so intentionally . 

56. Plaintiff has sustained legal damages that a.re compensable 

pursuant to 42 USC §1983. 

COUNT 3: TORTIOUS !JITTERFERENCE WITH CONTR.1l.CT 

57. The allegations of fact reci ed above in Pdr·graphs 1-39 

are incorporated by reference .i,nc.o chis Count. 
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58 . thorne, Green, Freeman and Carson tortious y interfer 

w"th the attorney client relationship between the Plainti f 

ad the Town of Pound. 

b a proximate cause cf this cwrtious in'- rference wich the 

With the attorney client rela·ionshi between the Plaintiff 

of Poun, laintiff has sus'-ained compensable 

Cauthorne, Green, Freeman net Carson acted in con .... cious an 

reckless disrega1.d Lo the Plaintiff's rights, and the 

Plaintiff is entitled to punitive damages against 

Cauthorne, Green, Freeman and Carson in the amount 

$50,000 each. 

COUNT 4: BREACH OF TERM CONTRACT 

61. The allegations of fact ~ecited above in Paragrapls 1-39. 

are incorporated by reference into this Count. 

62. The To.·m of Pound violated the term contrdC't wir.h the 

Plaintiff. 

63. Plaintiff has sustained legal iamages s e pr ·imace ca ·~e 

of the breach of con rec by the Town of Poun, in the 

amount of $20,000.00 

WHEREFORE, the Plaintiff pr ys that this Honor ble Court 

grant the following relief: 

A. Enter a declaratory judgment that adjudicates that. t:he 

Defe dants violated the Plaintiff's First Amendment Rights; 
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Enter judgment against Cauthorn9, Green , Freeman an 

Carson in the amount of $250,000 for vi'.olations oft.he 

p ~intiff's First Amendment Rights; 

against Cauthorne, Green , Freeman and 

he am un~ f $ 5, 000 for their ort ious 

rfer-ence with Plaintiff's at·orn~y client .relationship; 

judgment against 'the TQwn of Pound in tbs amount of 

for their breach of .:ontract; 

attorney's fees pursuant to pursuant to 42 USC §1988; 

Enter a judgment for punitive d~mages agains~ Cauchorne, 

Green, Freeman and Carson in tke amount of $350 ,000 each; 

G. Award pre-judgmemt interest from March 12 , 2021; 

!i. Jury Trial is demanded; 

I. Enter all such ©rders and grant all such relief as justice 

and equi~y demand . 
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espectfully iubmitted, 

Richard D. Kennedy 
'Kennedy Law Office 

TIMOTHY W. McAFEE 
BY COU1JSEL 

irginia State l3ar Nt1mber: ·pe83 
Attorney for Timothy w. Mc.Afe 
P.O Box 357 
Wise, VA 24291 
276-328-0918 
276-679-2112 [Fa.] 
skwiselaw2@hotmail.c\i:lm 
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