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and expansion. DespilC these representations, Fresh ii alleges Ihat Old Fransmart never intended 

to li se a model to grow Freshii 's business in an organized fashion, but rather Old Fransmart 

intended to se ll franchi ses wherever possible to maximize Old Fransmart's sho rt-term rcvenuc. 

Frcshii 's firstlheory of fraud in the inducement fai ls because Freshii has not identified a 

fa lse statemenl of pres ell I facl. In Virginia, it is we ll-se ttled that " fraud muSI relate to a present 

or pre-existing fact , and cannol ordinarily be predicated on unfulfi lled promises or statements as 

to future events." McMilIio/l II. DI)'vil Sys., Il1c. , 552 S.E.2d 364. 368 (Va. 200 1) (intern al 

quotations omitted). Irlhe rul e wcre otherwise, every breach-or-eontract claim would also give 

rise to a fraud clai m. See Sea-Land Serv. , Inc. v. 0 'Neal, 297 S.E.2d 647, 651 (Va. 1982). Here, 

Rowe's representations Ihal Olel Fransmart wou ld sell fra nch ises using a model for growth and 

expans ion arc clemly not re presentations of existing fac l, but rather promises relating to fUlure 

pedermance. As such, these rcpresentations cannot serve as the bas is for a fraudu lent 

inducement claim. 

Freshii attempts to save thi s claim by arguing thai " Virginia courts have long recogni zed 

that a statement of future performance made with knowledge that such performance was not 

go ing to be made may be Ihe basis for a fraudulent inducement claim." DeCs Opp'n fir. (Doc. 

No. 50) a 26. Freshii is correc t that Virginia courts recognize that a promisor may cOllllllit fraud 

if the promisor has no intent to perform at the time the promise is made. See Supel" l'alll, Inc. v . 

./ohnson, 666 S.E.2d 335, 368 (Va. 2008) C'[I]f a de fendant makes a promi se Ihat , when made, 

he has no intention of perfe nning, that promise is considered a mi srepresentat ion of present faci 

and may term the basis fo r a claim of actual fraud." '). Yet. no reasonable juror cou ld find by 

clem' and convincing evidence on the basis oflhe undisputed in Ihi s record that Old 

Fransmart did nol intend to sell franchises using a mode l for fi'anchise gro wlh and expansion al 
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the time Rowe represented to Corrin that such a model wo uld underli e Old fransman' s 

ma rkct ing and sa les efforts. Indeed, the record is entirely devoid of facts explaining the 

substance of the model , making it imposs ible to detenn ine whether Old Fransmart deviated from 

the model during the eighteen months that it so ld franchi ses on Freshii 's behalr. 2o I f the record 

evidence docs not establi sh that Old Fransmart deviated from the model , it logicall y fo llows that 

the record ev idence cannot show that Old Fransmart ne ver intended to adhere 10 the mode l. 

Freshii 's first theo ry of fraudu lent inducement al so fail s because Freshii did not 

reasonabl y re ly on fran smart' s statements regarding a model. See Hilaclti , 166 F. 3d at 629 C'ln 

o rd er to prove reliance, a plaintiff must demonstrate that that its reliance was reasonable and 

justifi ed." ) (i nt ernal qllolHti ons and citati ons omillcd). Hcre. it is diffi cult to scc how Freshi i 

reasonabl y could ha ve reli ed upon Old fran smart 's represcntations regarding usc o ra model fo r 

franchi se growth and expansion, or how freshii was induced by these rcpreselllalions 10 enter the 

Agreement, when the substance o rthe model, on thi s record , was never described or di scussed 

between the parti es . In any event , it appears that Old frallsmart' s reprcsentations about hav ing ,I 

20 The only ev idence ill the record supporting Fresh ii 's pos ition that Old fran smarl deviated from 
its mode l for franchi se growth and expansion is a single paragraph in a declaration from Frcshii 's 
expert. Specifically, Freshii 's expert states: "'I 'he sales of franchi se [s ic] by Old rransmart docs 
not refl ect a rational plan of franchi se growth and expansion, but rather a scalier-shot approach 
using master franchises, that in m)' opinion renec ts a singular focus by Old fransmart to 
max imize it s short-terms I sic] reve nues under the Consulting Ag reement." Kushe!! Decl. '110. 
Even assum ing thi s statement could pass muster under Ru le 702, Fed. R. Evid ., and Dal/ben v. 
!Herrell Doll' Pharms. , 509 U.S. 579 (1993), it f~llls far short o f providing clear and convincing 
evidence that Old fransmart d id no t have some sort o f model or methodology fo r gro wth and 
ex pansion, nor does it provide clear and convincing evidence that Old Fransmart failed to use a 
model for franchi se growth and expansion. At most, it shows that Freshii ' s expert di sagrees with 
Old Fransmart 's approach 10 selling fran chi ses. On thi s point , it is worth noting that regard less 
of the methodology used by Old Fransmart , it ac hieved reasonable success, as Olel rransmart , 
now Fransm<lrt , has sold more than the minimum number of fran chises required under the terms 
of the Agreement. 
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model or methodology for marketing and se lling franchises we re true ; there is no di spute that 

Old Fransmart , now Fransmart , has exceeded the minimum sales qUOIa in the Agreement. 

Fransmart argues tlmt Freshii did nOI reaso nably re ly on Rowe's representations for 

another reason, According to Fransmart, the crux of Freshii's fraudul ent inducement claim is 

that Freshii beli eved- based on Rowe's representat ions- that Freshii wou ld receive more than 

franchi se sales se rvices from Old Fransmart. In this regard , Fransmart poi nt s out that Fresh ii 

could not reasonably rely on these representations because the Agreement expressly states that it 

is lo r franc hise sa les se rvices onl y. Frcshi i counters by arguing that Fransman is 

mischarac leri zi ng it s fraudulent inducement claim. Speci fica ll y, Freshii concedes tilat it is not 

claiming that Old Fransmart falsely represented that it wou ld provide serv ices beyond franchise 

sales serviees,2 1 but rather that Old Fransmart false ly represen ted that it would market and se ll 

franchi ses based on a model lor franchise growth and expansion. Yet, Freshii 's claim that Old 

Fransmart fraudul entl y misrepresented the scope of services to be provided is addressed here 

because, despite sayi ng that it docs not make thi s cla im, Freshii has con tinued 10 assert it. 

Concl usive here is the well-sellled rule that a party to a contract cannot reasonably rely on oral 

statements that are contradicted by the pla in terms orthe fina l agreemen l. 22 In this case, the 

21 See Def.'s Opp ' n Brief(Doc. No. 50) at23 ("Freshii 's fraud ulent induccment claim ... is nOi 
based on the 'scope of services' to be provided ... and Plaintiff' s assert ions that it docs [sic] is a 
case ofmisdirectioll."); /d. at 24 (" 'Plainti ff then pu ts forward the stra w man that Freshii's 
fraudulent inducement defense is based on misstatements abOl1\ the scope of se rvices that were 10 

be provided . .. "'). 

" -- See Schedliled Airlil1es Tra.Oic Offices, IIIC, v. Objeclil'e 1m:. , 180 FJ d 583 , 590 (4th Cir. 1999) 
(holding thai travel management service provider 's alleged representat ion to computer software 
developer that provider and developer wou ld market proposed so ftware jointly and eli vide 
revenue did no l const itute fraud in the inducement , as representat ion was cont rad ictcd by express 
language of parties' writtcn agreement, which superseded any prcvious discussions) (applying 
Vi rginia law); Call Ca!"l, Inc. v. BP Oil Cmp., 554 F.2d 623, 631-32 (41h Cir. 1977) (holding that 
franc hisees cou ld not reasonabl y re ly on o il company's rcp reselllat ions tlmt cont racts wou ld be 
re ncwed annuall y so long as franchi sees complied with contractua l obli gations because contracts 
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Agreement expressly provides that " [t] his Agreement is for franchise sales services only and 

does nOl include consulting or the rights to any Fransmart technology including but not limited to 

Autopilo t, Franchise in a Box, etc." Agreement'l I. Thus, to the extentthm Freshii claims that 

Old Fransmart promised to provide serv ices other than franchise sales services, its fraud in the 

inducement claim fails because Freshii could not reasonably rel y on oral statements that are 

contrad icted by the plai n terms of the AgreemenL.2J 

Freshii 's second theory of fraud in the inducement is that Fransmart misrepresented its 

financ ial condi tion. Specificall y, Frcsh ii alleges that during the negotiation process, Corrin 

asked Rowe questions express ing concern about whether or not Old Fransmart was financiall y 

sound and sufficiently viable to serve as Freshii 's exclusive market ing and sales agent for a 

possible ten-year period. In response, Rowe alleged ly told Corrin that: 

Fransmart would be a strong long-term business partner because it 
was a company with a national presence in the Uni ted States, with 
offices on both coaslS. full time public relations and market ing 
teams, and with numerous employees and staff" experie nced with 
start-up restaurant fra nchisors and who were not pa id so lely on a 
commission basis. 

Freshii concedes that these representations were literally true, but claims they were misleading 

because Fransmart was on the brink of" financial trouble and its response created a contrary 

themselves provided only fo r a one-year duration with right of cancellation on thirty d<lYs· 
notice). 

n Freshii argues, unpersuasive ly, that a party can reasonably rely on statements that arc 
contrad icted by the terms of the contrac\. Freshii reli es solely on Persalld Cos. v. I/JCS Group. 
Inc. , No. I :09\'c94, 20 10 WL 1404390, at *5-6 (E. D. Va. Apr. 5,20 10), which is distinguishable. 
In that case, the district COllrt concluded that lhe re was reasonable reliance because a bonding 
company actively misdirected a subcontractor away from contractual language providing that the 
subcontractor would no t receive a refund if the gene ral contractor rejected certain surety bonds. 
Here, there is no ev idence that Old Fransmart act ively misdirected Freshii away from the 
Agreement 's language express ly providing that Old Fransmart wou ld only provide franchise 
sa les services. 
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impress ion. To support its claim that Old Fransmart was in financiul stmi ts at thc timc the 

Agreement W'.lS being negotiated in the summer of2008, freshii adduced evidence showing: (i) 

a judgment in the amoun t of$ 163, I 08.39 (plus $ 10,000 attorneys ' fees) was entered against Old 

Fransmart on July 2 1, 2008; (ii) the landlord for Old Fmnsmart 's main office in Alexandria, 

Virginia obtained a $96,345.9 1 judgment against Old Fransmart on June 6, 2009 for unpaid rent; 

(iii) Old Fransmart was succi for unpaid rent by the landlord for its Cali fornia office: (iv) Old 

Fransmart was sllcd by Nea le Architects, LLC, in Alexandria, which obtained a $20,036.00 

judgmcnt in November 2009 . 

Frcshii' s second theory of fraud in the inducement fail s for a number of reasons. To 

begin with, the record ev idence docs not establi sh by clear and convincing evidence that Rowe 

falsely represented Old Fransmart 's linaneial health because the record evidence does not show 

that Old Fransmart was in financ ial troub le during the pertinent time period. Rowe made hi s 

representations to Corrin duri ng the negotiation process that occurred from April to August 2008. 

During th"l time, only one judgment existed against Old Fransmart , and there is no ev idence in 

the record showing that Rowe was aware of any impending credi tor actions. Moreover, the fact 

that Old Fransmart was subject to a few creditor actions docs not establish by clear and 

convinci ng evidence that Old Fransmart was in any financial trouble at the time Rowe made hi s 

representations about Old Fransmllrt 's financ ial health . Old Fransmart may have dec ided not to 

pay ce rtain bi ll s lor business rCllsons llnrelated to its financial well-being. 

Freshii 's second theory of fraud in the inducement also 1~1il s because the record evidence 

shows thllt Rowe's representations about Old Fransmart ' s financial viabil ity constituted an 

opinion, which is not ac ti onable as fi·aud. See MortarinG \/. Consul/allf Eng 'g Servs" IIIC. , 467 

S.E.2d 778, 78 1 (Va. 1996) ("It is well-sett led that a misrepresentation, the fal sit y of which will 
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afford ground for an act ion in damages, must be of an existing facl, and not the mere express ion 

of an opinion." (quoti ng Saxby v. SOIlIlIerll Land Co. , 63 S.E. 423 , 424 (Va. 1909)). On thi s 

record , Corrin 's questions were no thing more than a request for an opin ion as to whether 

Fransmart was sufficientl y viable to se rve as Freshii exclusive marketing and sales agent for ten 

years. In response, Rowe gave Corri n hi s opinion- " tllat Fransman would be a strong long-term 

business partncr"-and he supported hi s opinion with true facts abolLt the company's milional 

presence, its offices on both coasts, and its stan~. Clearly, an opinion supportcd by true 

statements docs not serve as a basis for fraud. 

Finally, there is no evidence in the record that Rowe fraudulently concealed the creditor 

actions. In Virgi nia, ' 'I.e Joncea lment or a material ract by one who knows that the other party is 

acting upon the assumpti on that the fact does not ex ist constitutes actionable fraud. " Allen 

ReallY Corp. v. Holbert. 3 18 S.E.2d 592, 597 (Va. 1984). Here, even assuming that Rowe was 

aware o f'thc impending creditor actions. there is no evidence that Rowe knew that Frcshii was 

entering into the Agreement based upon the assumption that Old Fransmart was not current ly in 

liligation with any of its creditors and would not be subject to any ruturejudgments. Freshii 

argues otherwise, noting that Corrin specilically asked Rowe about whether O ld Fransmart was 

financially sound ,md surti ciently viable to serve as rreshii 's exclusive marketing and sales agent 

for ten years. But no reasonable person in Rowe 's posit ion would know that by asking a 

question abo ut Old rransmart 's IOllg-/erm fin ancial viub ility, Corrin was operming under the 

assumption that Old Fransmart would not be subject to any creditor actions. Thus, Ro we's 

nondisclosure of these ac tions does not constitute actionable concealment. 

In sum, both of Frcshii's theo ries of fraud in the inducement fail as a mailer of law. 

Freshii 's cla im that Old Fransman falsely represen ted that it wou ld usc a model for franchi se 
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growth and expansion was not a fal se representation ofpresel1t facl. Even if it \\',15, Freshii did 

not reasollElbly rely on a model or methodology that was neve r discussed between the parties. In 

any event. the evidence in the record shows that Old Fransmart, now Fransmart, has used a 

model o r methodology for se ll ing franchises, as it has continued to sati sfy the sales quota set 

forth in the Agreement. Moreover, Freshii 's claim that Old Fransmart fal sely represented its 

financial condi tion rails because the record evidence does not establ ish by clea r and convinc ing 

evidence that Old Fransmart \vas on the brink or financial tro uble at the time the represen tati ons 

were made, Rowe ' s representations were op inions about Old Fmnsmart ' s long-term financi al 

viabi lity , and Rowe did not fraudul ent ly conceal any credi tor actions. Accordingly, Fransmart is 

entitled to sumlllary judgment on Freshii 's claim that it was fraudulently induced to enter into the 

Agreement. 

C. L;ICk of Specificity 

Next, Freshii argues that the Agreement is invalid because it lacks specificity. In 

Virginia , "[tJhe law docs not favor declaring contracts void for indefiniteness and uncertainty, 

and leans against a construction which has thatlendeney." / /igh Knob. /IU.:. v. Allell, 138 S.E.2d 

49, 53 (Va. 1964). For this reason, " [a1 contrac t will be enforced ifits obligat ions arc reasonably 

certain." R.K. Chew'olel , Inc. v. Hayden, 480 S.E.2d 477, 481 (Va. 1997) (emphasis added). 

Accord ing to the Restatement (Second) of Contracts. "[tJhe terms of a contract arc reasonably 

certain iflhey provide a basis ror determining the existence or a breach and ror giving an 

appropriate remcd y." Restatcment (Second) or Contracts § 33 (1979). Further, in Virginia , the 

essenti al terms of a contract for services are .. the nature and ex tent of serv ice to be performed. 

the place and the person to whom it is to be rendered, and thc compensation to be paid." Reid v. 
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Boyle, 527 S.E.2d 137, 145 (Va. 2000) (quoting Mill/ills I '. Mingo Lill/e & LUII/ber Co ., 10 S.E.2d 

492,494 (Va. 1940)). 

The ninc-page Agreement between Fransmart and Freshii requires Fransmart to market 

and se ll franc hises using "colllmerciall y reasonable efforts to rccruit potent ial fhmch isces on 

[r reshii'sJ behalf." The Agreement selS forth a specifi c number of'franchises that Fransmart 

must se ll each year. The Agreement has a !ixcd duration often years, and it makes Fransmarl 

the exclusive sales agent of Freshii's franchi ses in every country in the world (except Canada). 

The Agreement also sets fo rt h a detailed compensation structure. Freshi i must pay Fransmart 

fift y percen t of the init ial fi'anehise fees for each franchi se it se ll s, and it must also pay Fransmarl 

a certai n percentage of roya h ics rece ivcd from open units. Clearly, the Agreement contains a ll 

the essentia l terms required ror a serv ices contract unde r Virginia law, and the terms arc 

suflicientl y de linite fo r a court to determine the existence of a breach and to give an appropriate 

remedy. 

Freshii argues, unpers llasivc ly, that thc Agreement lacks the requisitc spec ific ity because 

it docs not iden tify the "marketing" and "sell ing" activities that Fnmsmart is obligated to 

perform. It is we ll -sell led that court s will enforce exclusive dealings contracts wi th broad 

performance obligations. CI Wood V. Lllcy. Lady OIl/lGordoll , 118 N.E. 214 (N .Y. 1917) 

(uphold ing contract granting exclusive ri ght to markct produc ts cndorsed by fashion desi gner) 

(Cardozo, J. ). With these contracts, it is often impractical to reduce performance obl igations 10 

wc lI -dclined terms because the parties do not foresee all of the poss ible cont ingcncies that might 

arise during thc course of contract pcrformance. See Charles J. GOCIZ & Robert E. Seolt, 

Prillciples oj Relational Conrracrs, 67 Va. L. Rev. 1089, 109 1 (1981). 
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Here, the Agreement is an exc lusive marketi ng and sales contract that lasts for ten years. 

The parties sensibly did not identify all the tasks that f- ransmart mllst perform in marketing and 

se lling franchises because the methods that constitu le effecti ve marketing and selling at the time 

the Agreement was signed may nol be effec tive in later years. Moreover, the Agreement 

provides alternate mechanisms for Freshii to monitor and control Fransmart 's performance : ( I) 

the Agreement requires f ransmart to lise "reasonable effort s" to identify and recruit potent ial 

franchisees; (2) Freshii has the so le di sc retion whether to approve franchisees; and (3) Fransmart 

must sell a required num ber of franchises each yem. Under these circumstances, the fa il ure to 

specify the marketing and se lling ac tivities that Fransmart must perfo rm is nOI a fata l clefect.2-I 

Accordingly, Fransmart is enti tled to summary j udgment on Freshii 's cla im of lac k of specific it y. 

D. Lack of M utuality 

Freshii argues that the Agreement is inva lid fo r lack of mutuality. In Virginia, " It ]he 

general ru le of law is . . . that where the consideration fo r the promise of one party is the prom ise 

of the o ther part y, there must be abso lute mutualit y of engagement , so that each party has the 

ri ght to hold the other to a positi ve agreement." Alii. Agric. Chem. Co. v. Kennedy & Crawford, 

48 S.E. 868, 870 (Va. 1904). Here, there is Illutual ity of contract because both parti es ha ve made 

enforceable promises. On one hand, Fransmart has promi sed to se ll a minimulll number of 

franchi ses each year, lIsing "eollllllerciall y reasonable e ffo rt s to identify and recruit potent ia! 

franchi sees on [Frcshii 'sl behalf." Agreement ~1 3( a) . On the o ther hand , Freshii has pro mised to 

compensate Fransmart for its marketing and sales efforts. 

24 The Ihrce cases cited by Frcshi i to support its l ack ~o r-spcc i fi c ity argument arc distingui shable 
because none oCtile cases dea l with an exc lusive dealings contract. S(!e Albanese v. WCI 
Communities, Inc., 530 F. Supp. 2d 752, 763-64 (E.D. Va. 2007) (employment agreement ); 
Ericson v. Ericson, 2007 Va. App. LEXIS 258, at · 15- 17 (Va. Ct. App. Jul . 3, 2007) (di vo rce 
agreement); Lallier. Illc. v. Pagan, C L98-007, 1998 WL 972 153, at ·2 (Va. Cir. Ct. Mar. 30, 
1998) (construction agreement). 
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Freshii argues that the Agrecment lacks mutualily because it s so le remedy ror 

Fnmsmart's non~pcrformanee is termination of the Agreement. In other words, Freshii argues 

Ihal Fransmart has not bound itse lf to perform because it surfe rs no penalty by simply choosing 

110 110 market and sell Freshii ' s franch ises. Thi s argument is un persuasive becullse, although the 

Agreemen t provides Ihat Freshii lIIay terminate the Agreement if Fransmart l ~lil s to meet it s sa les 

quota or is o therwise in material breach, there is nothing in the Agreemenl stating that Freshii 's 

sole remedy is termination. Cf !311.\·/l/al/ v. !3eeren & /3al"fylns., LLC, No. 2005-002650, 2005 

WL 347668 1, at *2 (Va. Cir. CI. Dec . 12, 2005) (holding that sales agreement lacked mutuality 

where agreement express ly provided that buyer' s "sale rcmedy in law or equity" for se ller's 

defau lt was a rc fu m\ of its deposit). If Fransmart fails to perform its contractuul obligations, 

there is nothing in the Agreement that prohibits Freshii from suing for breach and damages. 

E. Unconscionab ility 

Freshii ' s final challenge to the enforceabi lity o r the Agreement is [hat it is 

unconsc ionable. In Virginia, a contrac t is unconscio nable if it is "one Ihat no man in his senses 

and not under a delusion would make, 0 11 the one hand, and [that] no fair man wo uld accept on 

the othe r." At/gllll. 1.'..~1I1ers .. Inc. I '. 711On/croll Co .. Il1c. , 4 16 S.E.2d 229, 23 1 (Va. 1992) (internal 

ci tations omitted). The substant ive terms or the conlract must be so gross ly inequ itab le [hat it 

··shocks the conscience." /d. The part y assert ing unconsc ionabili ty ora contract has the burden 

o f proving tbattbe contract is unconsc ionable by clear and convinc ing ev idencc. Felfrey v. 

Pelfrey, 487 S.E.2d 281,284 (Va. Ct. App. 1997). Moreover, whether a conlract is 

unconscionab le is a quest ion of law for a court to decidc. See An 's Flower Shop I '. C&P 

Telephone Co., 4 13 S.E.2d 670 (W. Va. 1991); see also .folies 1'. Dere , No. L W ~ 26 1 2 ~4 . 1995 
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WL 1055959, al *4 (Va. Cir. 0 . Aug. 16, 1995) (concluding that unconsc ionability is an issuc of 

law). 

Here, the record evidence docs not establi sh that the Agreement is unconsc ionable. First, 

the undisputed f~\ctual record docs nol estab li sh by clear and convincing evidence Ihal there was 

uneq ual bargaining power bel ween Old Fransmart and Freshii , o r that Old Fransmart otherwise 

engaged in oppress ive conduct during the nego tiation process. See Mobil Oil C'OIP l'. Earharl 

PelrolclIl1Ilnc .. No. 99-2093, 2000 WL 530351, at *4 (4th Cir. May 3, 2000) 

("Unconscionability deals primarily wi lh a grossly unequal bargaining power at Ihe timc thc 

contract is formed .") (quoting fnviro/ceil COIl'. v. HaleD Eng 'g. IIIC., 364 S.E.2d 215, 220 (Va. 

1988)). In its briefs , Freshii attempts to portray Corrin as a yo ung and inexperienced newcomcr 

to thc franchising business who was misled by Rowe into cxccllting a gross ly unfa ir contract. 

Yet, at the time Corrin negotiated the Agreement wi th Rowe, the record evidence shows that he 

was a sophisticated busi nessman who had already opened multiple res taurants in Canada; he had 

hired a large law finn to prepare a Franchise Disclosure Doclimen t and franchise agreement in 

preparat ion to begin franch ising operat ions; and hi s company had other officers who were 

expcrienced in the rcstaurant business. Moreover, Corrin representcd 10 Rowe that he had an 

at torney rev iew the Agreement prior to signing it. The doctrine of unconsc ionabilit y simpl y docs 

not apply where , as here, sophisti cated businessmen enter in to a contract aftcr ncgotiating at 

arms-length. 

Second, the undisputed factual recorcl does not establish by clear and convincing 

evidence that the substantive terms or the Agreement arc so one-s ided as to "shock the 

consc ience." Whi le thc compensation structure may be gcncrous to Fransmart , it docs not comc 

anywhere closc to ri s ing to thc Icvel of unconsc ionabili ty. Similarly, the o ther terms high lightcd 
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by Frcshii (e.g., lack of non-compete provision) may favor Fnmsmart, but They do not rt:ndt=r the 

Agrcemem unconscionab le. On this record, it appea rs that Frcsh ii is simply unhappy with rhe 

terms of the deal thaI it struck, but "[C]OW1S cannOI relieve: one of the consequences of a conlr.1ct 

merely bc:.cause it was un ....... ise or n':\\Tite a ~u nl.rac l s imply because the contract llla), oppc..'lr 10 

reach an unfair resuh ." Pe?frey, 487 S.E.2d at 284. Therefore, Fransmart is cntitl cd to summary 

judgmenT on Freshii's claim tha t the Agreement is unconscionab le. 

VI. 

Accordingly, summary judgment ;:; granted in favor of Fransmsr1 on thc issue of whet her 

Frt:shii is liah le for breach of contract. Summary judgment is also gran1ed in favor of FransmaTl 

on nIl live of Fee.shii's affi lTn3tive defenses: ( 1) lack of standing; (2) fraudulent inducement; (3) 

lack of spccificilY; (4) lack of mu[uality; and (5) unconscionab ility. Freshii's mot ion for 

summary judgment is denied in all respects. 

An appropriatc Order wi ll iss ue. 

Alexandria. Virginia 
M.",h 1,2011 
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