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the time Rowe represented to Corrin that such a model would underlie Old Fransmart’s
marketing and sales efforts. Indeed, the record is entirely devoid of facts explaining the
substance of the model, making it impossible to determine whether Old Fransmart deviated from
the model during the eighteen months that it sold franchises on Freshii’s behalf,*® If the record
evidence does not establish that Old FFransmart deviated from the model, it logically follows that
the record evidence cannot show that Old Fransmart never intended to adhere to the model.
Freshii’s first theory of fraudulent inducement also fails because Freshii did not
reasonably rely on Fransmart’s statements regarding a model. See Hitachi, 166 F.3d at 629 (“In
order to prove reliance, a plaintiff must demonstrate that that its reliance was reasonable and
justified.”) (internal quotations and citations omitted). Here, it is difficult to see how Freshii
reasonably could have relied upon Old Fransmart’s representations regarding use of a model for
franchise growth and expansion, or how Freshii was induced by these representations to enter the
Agreement, when the substance of the model, on this record, was never described or discussed

between the parties. In any event, it appears that Old Fransmart’s representations about having a

**The only evidence in the record supporting Freshii’s position that Old Fransmart deviated from
its model for franchise growth and expansion is a single paragraph in a declaration from Freshii’s
expert. Specifically, Freshii’s expert states: “The sales of franchise [sic| by Old Fransmart does
not reflect a rational plan of franchise growth and expansion, but rather a scatter-shot approach
using master franchises, that in my opinion reflects a singular focus by Old Fransmart to
maximize its short-terms [sic] revenues under the Consulting Agreement.” Kushell Decl. § 10,
Even assuming this statement could pass muster under Rule 702, Fed. R. Evid., and Dauberi v.
Merrell Dow Pharms., 509 U.S. 579 (1993), it falls far short of providing clear and convincing
evidence that Old Fransmart did not have some sort of model or methodology for growth and
expansion, nor does it provide clear and convincing evidence that Old Fransmart failed to use a
model for franchise growth and expansion. At most, it shows that Freshii’s expert disagrees with
Old Fransmart’s approach to selling franchises. On this point, it is worth noting that regardless
of the methodology used by Old Fransmart, it achieved reasonable success, as Old Fransmart,
now Fransmart, has sold more than the minimum number of franchises required under the terms
of the Agreement.
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model or methodology for marketing and selling franchises were true; there is no dispute that
Old Fransmart, now Fransmart, has exceeded the minimum sales quota in the Agreement.
Fransmart argues that Freshii did not reasonably rely on Rowe’s representations for
another reason. According to Fransmart, the crux of Freshii’s fraudulent inducement claim is
that Freshii believed—based on Rowe’s representations—that Freshii would receive more than
franchise sales services from Old Fransmart. In this regard, Fransmart points out that Freshii
could not reasonably rely on these representations because the Agreement expressly states that it
is for franchise sales services only. Freshii counters by arguing that Fransmart is
mischaracterizing its fraudulent inducement claim. Specifically, Freshii concedes that it is not
claiming that Old Fransmart falsely represented that it would provide services beyond franchise
sales services,”! but rather that Old Fransmart falsely represented that it would market and sell
franchises based on a model for franchise growth and expansion. Yet, Freshii’s claim that Old
Fransmart fraudulently misrepresented the scope of services to be provided is addressed here
because, despite saying that it does not make this claim, Freshii has continued to assert it.
Conclusive here is the well-settled rule that a party to a contract cannot reasonably rely on oral

statements that are contradicted by the plain terms of the final agreement.?* In this case, the
) P £

*! See Def.’s Opp’n Brief (Doc. No. 50) at 23 (“Freshii’s fraudulent inducement claim . . . is not
based on the ‘scope of services’ to be provided . . . and Plaintiff”s assertions that it does [sic] is a
case of misdirection.”); /d. at 24 (“Plaintiff then puts forward the straw man that Freshii’s
fraudulent inducement defense is based on misstatements about the scope of services that were to
be provided .. ..").

2 See Scheduled Airlines Traffic Offices, Inc. v. Objective Inc., 180 F.3d 583, 590 (4th Cir. 1999)
(holding that travel management service provider’s alleged representation to computer software
developer that provider and developer would market proposed software jointly and divide
revenue did not constitute fraud in the inducement, as representation was contradicted by express
language of parties® written agreement, which superseded any previous discussions) (applying
Virginia law); Call Carl, Inc. v. BP Oil Corp., 554 F.2d 623, 631-32 (4th Cir. 1977) (holding that
franchisees could not reasonably rely on oil company’s representations that contracts would be
renewed annually so long as franchisees complied with contractual obligations because contracts
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Agreement expressly provides that *[t]his Agreement is for franchise sales services only and
does not include consulting or the rights to any Fransmart technology including but not limited to
Autopilot, Franchise in a Box, etc.” Agreement § 1. Thus, to the extent that Freshii claims that
Old Fransmart promised to provide services other than franchise sales services, its fraud in the
inducement claim fails because Freshii could not reasonably rely on oral statements that are

. . ~ ¥
contradicted by the plain terms of the Agreement.”

Freshii’s second theory of fraud in the inducement is that Fransmart misrepresented its
financial condition. Specifically, Freshii alleges that during the negotiation process, Corrin
asked Rowe questions expressing concern about whether or not Old Fransmart was financially
sound and sufficiently viable to serve as Freshii's exclusive marketing and sales agent for a
possible ten-year period. In response, Rowe allegedly told Corrin that:

Fransmart would be a strong long-term business partner because it
was a company with a national presence in the United States, with
offices on both coasts, full time public relations and marketing
teams, and with numerous employees and staff experienced with
start-up restaurant franchisors and who were not paid solely on a
commission basis.

Freshii concedes that these representations were literally true, but claims they were misleading

because Fransmart was on the brink of financial trouble and its response created a contrary

themselves provided only for a one-year duration with right of cancellation on thirty days’
notice).

* Freshii argues, unpersuasively, that a party can reasonably rely on statements that are
contradicted by the terms of the contract. Freshii relies solely on Persaud Cos. v. IBCS Group,
Inc., No. 1:09vc94, 2010 WL 1404390, at *5-6 (E.D. Va. Apr. 5, 2010), which is distinguishable.
In that case, the district court concluded that there was reasonable reliance because a bonding
company actively misdirected a subcontractor away from contractual language providing that the
subcontractor would not receive a refund if the general contractor rejected certain surety bonds.
Here, there is no evidence that Old Fransmart actively misdirected Freshii away from the
Agreement’s language expressly providing that Old Fransmart would only provide franchise
sales services.
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impression. To support its claim that Old Fransmart was in financial straits at the time the
Agreement was being negotiated in the summer of 2008, Freshii adduced evidence showing: (i)
a judgment in the amount of $163,108.39 (plus $10,000 attorneys’ fees) was entered against Old
Fransmart on July 21, 2008: (ii) the landlord for Old Fransmart’s main office in Alexandria,
Virginia obtained a $96,345.91 judgment against Old Fransmart on June 6, 2009 for unpaid rent;
(i11) Old Fransmart was sued for unpaid rent by the landlord for its California office: (iv) Old
Fransmart was sued by Neale Architects, LLC. in Alexandria, which obtained a $20,036.00
judgment in November 2009.

Freshii’s second theory of fraud in the inducement fails for a number of reasons. To
begin with, the record evidence does not establish by clear and convincing evidence that Rowe
falsely represented Old Fransmart’s financial health because the record evidence does not show
that Old Fransmart was in financial trouble during the pertinent time period. Rowe made his
representations to Corrin during the negotiation process that occurred from April to August 2008,
During that time, only one judgment existed against Old Fransmart, and there is no evidence in
the record showing that Rowe was aware of any impending creditor actions. Moreover, the fact
that Old Fransmart was subject to a few creditor actions does not establish by clear and
convincing evidence that Old Fransmart was in any financial trouble at the time Rowe made his
representations about Old Fransmart’s financial health. Old Fransmart may have decided not to
pay certain bills for business reasons unrelated to its financial well-being.

Freshii’s second theory of fraud in the inducement also fails because the record evidence
shows that Rowe’s representations about Old Fransmart’s financial viability constituted an
opinion, which is not actionable as fraud. See Mortarino v. Consultant Eng’g Servs., Inc., 467

S.E.2d 778, 781 (Va. 1996) ("It is well-settled that a misrepresentation, the falsity of which will
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afford ground for an action in damages, must be of an existing fact, and not the mere expression
of an opinion.” (quoting Saxby v. Southern Land Co., 63 S.E. 423, 424 (Va. 1909))). On this
record, Corrin’s questions were nothing more than a request for an opinion as to whether
Fransmart was sufficiently viable to serve as Freshii exclusive marketing and sales agent for ten
years. In response, Rowe gave Corrin his opinion—"that Fransmart would be a strong long-term
business partner”—and he supported his opinion with true facts about the company’s national
presence, its offices on both coasts, and its staff. Clearly, an opinion supported by true
statements does not serve as a basis for fraud.

Finally, there is no evidence in the record that Rowe fraudulently concealed the creditor
actions. In Virginia, “[c]oncealment of a material fact by one who knows that the other party is
acting upon the assumption that the fact does not exist constitutes actionable fraud.” Allen
Realty Corp. v. Holbert, 318 S.E.2d 592, 597 (Va. 1984). Here, even assuming that Rowe was
aware of the impending creditor actions, there is no evidence that Rowe knew that Freshii was
entering into the Agreement based upon the assumption that Old Fransmart was not currently in
litigation with any of its creditors and would not be subject to any future judgments. Freshii
argues otherwise, noting that Corrin specifically asked Rowe about whether Old Fransmart was
financially sound and sufficiently viable to serve as Freshii’s exclusive marketing and sales agent
for ten years. But no reasonable person in Rowe’s position would know that by asking a
question about Old Fransmart’s /ong-term financial viability, Corrin was operating under the
assumption that Old Fransmart would not be subject to any creditor actions. Thus, Rowe’s
nondisclosure of these actions does not constitute actionable concealment.

In sum, both of Freshii’s theories of fraud in the inducement fail as a matter of law.

Freshii’s claim that Old Fransmart falsely represented that it would use a model for franchise

o 2
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growth and expansion was not a false representation of present fact. Even if it was, Freshii did
not reasonably rely on a model or methodology that was never discussed between the parties. In
any event, the evidence in the record shows that Old Fransmart, now Fransmart, has used a
model or methodology for selling franchises, as it has continued to satisfy the sales quota set
forth in the Agreement. Moreover, Ireshii’s claim that Old Fransmart falsely represented its
financial condition fails because the record evidence does not establish by clear and convincing
evidence that Old Fransmart was on the brink of financial trouble at the time the representations
were made, Rowe’s representations were opinions about Old Fransmart’s long-term financial
viability, and Rowe did not fraudulently conceal any creditor actions. Accordingly, Fransmart is
entitled to summary judgment on Freshii’s claim that it was fraudulently induced to enter into the
Agreement.
C. Lack of Specificity

Next, Freshii argues that the Agreement is invalid because it lacks specificity. In
Virginia, “[t]he law does not favor declaring contracts void for indefiniteness and uncertainty,
and leans against a construction which has that tendency.” High Knob, Inc. v. Allen, 138 S.IE.2d
49, 53 (Va. 1964). For this reason, “[a] contract will be enforced if its obligations are reasonably
certain.,” R.K. Chevrolet, Inc. v. Hayden, 480 S.E.2d 477, 481 (Va. 1997) (emphasis added).
According to the Restatement (Second) of Contracts, “[t]he terms of a contract are reasonably
certain if they provide a basis for determining the existence of a breach and for giving an
appropriate remedy.” Restatement (Second) of Contracts § 33 (1979). Further, in Virginia, the
essential terms of a contract for services are “the nature and extent of service to be performed,

the place and the person to whom it is to be rendered, and the compensation to be paid.” Reid v.
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Boyle, 527 S.E.2d 137, 145 (Va. 2000) (quoting Mullins v. Mingo Lime & Lumber Co., 10 S.E.2d
492, 494 (Va. 1940)).

The nine-page Agreement between Fransmart and Freshii requires Fransmart to market
and sell franchises using “commercially reasonable efforts to recruit potential franchisees on
[Freshii’s] behalf.” The Agreement sets forth a specific number of franchises that Fransmart
must sell each year. The Agreement has a fixed duration of ten years, and it makes Fransmart
the exclusive sales agent of Freshii’s franchises in every country in the world (except Canada).
The Agreement also sets forth a detailed compensation structure. Freshii must pay Fransmart
fifty percent of the initial franchise fees for each franchise it sells, and it must also pay Fransmart
a certain percentage of royalties received from open units. Clearly, the Agreement contains all
the essential terms required for a services contract under Virginia law, and the terms are
sufficiently definite for a court to determine the existence of a breach and to give an appropriate
remedy.

Freshii argues, unpersuasively, that the Agreement lacks the requisite specificity because
it does not identify the “marketing” and “selling™ activities that Fransmart is obligated to
perform. It is well-settled that courts will enforce exclusive dealings contracts with broad
performance obligations. Cf. Wood v. Lucy, Lady Duff-Gordon, 118 N.E. 214 (N.Y. 1917)
(upholding contract granting exclusive right to market products endorsed by fashion designer)
(Cardozo, J.). With these contracts, it is often impractical to reduce performance obligations to
well-defined terms because the parties do not foresee all of the possible contingencies that might
arise during the course of contract performance. See Charles J. Goetz & Robert E. Scott,

Principles of Relational Contracts, 67 Va. L. Rev. 1089, 1091 (1981).
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Here, the Agreement is an exclusive marketing and sales contract that lasts for ten years.
The parties sensibly did not identify all the tasks that Fransmart must perform in marketing and
selling franchises because the methods that constitute effective marketing and selling at the time
the Agreement was signed may not be effective in later years. Morcover, the Agreement
provides alternate mechanisms for Freshii to monitor and control Fransmart’s performance: (1)
the Agreement requires Fransmart to use “reasonable efforts™ to identify and recruit potential
franchisees: (2) Freshii has the sole discretion whether to approve franchisees; and (3) Fransmart
must sell a required number of franchises each year. Under these circumstances, the failure to
specify the marketing and selling activities that Fransmart must perform is not a fatal defect.
Accordingly, Fransmart is entitled to summary judgment on Freshii’s claim of lack of specificity.
D. Lack of Mutuality

Freshii argues that the Agreement is invalid for lack of mutuality. In Virginia, “[t]he
general rule of law is . . . that where the consideration for the promise of one party is the promise
of the other party. there must be absolute mutuality of engagement, so that each party has the
right to hold the other to a positive agreement.”™ Am. Agric. Chem. Co. v. Kennedy & Crawford,
48 S.E. 868, 870 (Va. 1904). Here, there is mutuality of contract because both parties have made
enforceable promises. On one hand. FFransmart has promised to sell a minimum number of
franchises each year, using “commercially reasonable efforts to identify and recruit potential
franchisees on [Freshii’s] behalf.” Agreement § 3(a). On the other hand, Freshii has promised to

compensate Fransmart for its marketing and sales efforts.

¥ The three cases cited by Freshii to support its lack-of-specificity argument are distinguishable
because none of the cases deal with an exclusive dealings contract. See Albanese v. WCI
Communities, Inc., 530 F. Supp. 2d 752, 763-64 (E.D. Va. 2007) (employment agreement);
Ericson v. Ericson, 2007 Va. App. LEXIS 258, at *15-17 (Va. Ct. App. Jul. 3, 2007) (divorce
agreement); Lanier, Inc. v. Pagan, CL98-007, 1998 WL 972153, at *2 (Va. Cir. Ct. Mar. 30,
1998) (construction agreement).
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Ireshii argues that the Agreement lacks mutuality because its sole remedy for
Fransmart’s non-performance is termination of the Agreement. In other words, Freshii argues
that Fransmart has not bound itself to perform because it suffers no penalty by simply choosing
not to market and sell Freshii’s franchises. This argument is unpersuasive because, although the
Agreement provides that Freshii may terminate the Agreement if Fransmart fails to meet its sales
quota or is otherwise in material breach, there is nothing in the Agreement stating that Freshii’s
sole remedy is termination. Cf. Busman v. Beeren & Barry Ins., LLC, No. 2005-002650, 2005
WL 3476681, at *2 (Va. Cir. Ct. Dec . 12, 2005) (holding that sales agreement lacked mutuality
where agreement expressly provided that buyer’s “sole remedy in law or equity™ for seller’s
default was a refund of its deposit). If Fransmart fails to perform its contractual obligations,
there is nothing in the Agreement that prohibits Freshii from suing for breach and damages.

E. Unconscionability

Freshii’s final challenge to the enforceability of the Agreement is that it is
unconscionable. In Virginia, a contract is unconscionable if it is “one that no man in his senses
and not under a delusion would make, on the one hand, and [that] no fair man would accept on
the other.™ Memt. Enters., Inc. v. Thorncrofi Co., Inc., 416 S.E.2d 229, 231 (Va. 1992) (internal
citations omitted). The substantive terms of the contract must be so grossly inequitable that it
“shocks the conscience.™ Id. The party asserting unconscionability of a contract has the burden
of proving that the contract is unconscionable by clear and convincing evidence. Pelfrey v.
Pelfrey, 487 S.E.2d 281, 284 (Va. Ct. App. 1997). Moreover, whether a contract is
unconscionable is a question of law for a court to decide. See Art’s Flower Shop v. C&P

Telephone Co., 413 S.E.2d 670 (W. Va. 1991); see also Jones v. Dere, No. LW-2612-4, 1995
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WL 1055959, at *4 (Va. Cir. Ct. Aug. 16, 1995) (concluding that unconscionability is an issue of
law).

Here, the record evidence does not establish that the Agreement is unconscionable. First,
the undisputed factual record does not establish by clear and convincing evidence that there was
unequal bargaining power between Old Fransmart and Freshii, or that Old Fransmart otherwise
engaged in oppressive conduct during the negotiation process. See Mobil Oil Corp v. Earhart
Petroleum Inc., No. 99-2093, 2000 WL 530351, at *4 (4th Cir. May 3, 2000)
(“Unconscionability deals primarily with a grossly unequal bargaining power at the time the
contract is formed.”) (quoting Envirotech Corp. v. Halco Eng’g, Inc., 364 S.E.2d 215, 220 (Va.
1988)). In its briefs, Freshii attempts to portray Corrin as a young and inexperienced newcomer
to the franchising business who was misled by Rowe into executing a grossly unfair contract.
Yet, at the time Corrin negotiated the Agreement with Rowe, the record evidence shows that he
was a sophisticated businessman who had already opened multiple restaurants in Canada: he had
hired a large law firm to prepare a Franchise Disclosure Document and franchise agreement in
preparation to begin franchising operations; and his company had other officers who were
experienced in the restaurant business. Moreover, Corrin represented to Rowe that he had an
attorney review the Agreement prior to signing it. The doctrine of unconscionability simply does
not apply where, as here, sophisticated businessmen enter into a contract after negotiating at
arms-length.

Second, the undisputed factual record does not establish by clear and convincing
evidence that the substantive terms of the Agreement are so one-sided as to “shock the
conscience.” While the compensation structure may be generous to Fransmart, it does not come

anywhere close to rising to the level of unconscionability. Similarly, the other terms highlighted
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by Freshii (e.g., lack of non-compete provision) may favor Fransmart, but they do not render the
Agreement unconscionable. On this record, it appears that Freshii is simply unhappy with the
terms of the deal that it struck, but “[c]ourts cannot relieve one of the consequences of a contract
merely because it was unwise or rewrite a coniracl simply because the contract may appear to
reach an unfair result.™ Pelfrey, 487 §.E.2d at 284. Therefore, Fransmart is cntitled to summary

judgment on Freshii’s claim that the Agreement is unconscionable.

VI.
Accordingly, summary judgment is granted in favor of Fransmart on the issue of whether
Freshii is liable for breach of contract. Summary judgment is also granted in favor of Fransman
on all five of Freshii’s affirmative defenses: (1) lack of standing; (2) fraudulent inducement; (3)
lack of specificity; (4) lack of mutnality; and (S) unconscionability. Freshii’s motion for
summary judgment is denied in all respects.

An appropriate Order will issue.

Alexandria, Virginia
March 1, 2011

/!

T. S. Ellis, Il
United States Disfrict Judge
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